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EDUCATION AND CULTURE COMMITTEE 
 

AGENDA 
 

14th Meeting, 2015 (Session 4) 
 

Tuesday 2 June 2015 
 
The Committee will meet at 9.30 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Scotland's Commissioner for Children and Young People:  The Committee 

will take evidence from:  
 

Philip Raines, Acting Head of Children’s Rights and Wellbeing, Scottish 
Government; 
 

and then from— 
 

Tam Baillie, Commissioner, Pauline McIntyre, Parliamentary and Policy 
Officer, and Nico Juetten, Policy Officer, Scotland's Commissioner for 
Children and Young People. 
 

2. British Sign Language (Scotland) Bill: The Committee will consider the Bill at 
Stage 2. 

 
3. Subordinate legislation: The Committee will take evidence on the Education 

(School Lunches) (Scotland) Regulations 2015 [draft] and the Provision of Early 
Learning and Childcare (Specified Children) (Scotland) Amendment Order 2015 
[draft] from— 

 
Fiona McLeod, Acting Minister for Children and Young People, Susan 
Bolt, Team Leader, Early Years Division, Afsi Barekat, Solicitor, and 
Lorraine Stirling, Principal Legal Officer, Scottish Government. 
 

4. Subordinate legislation: Fiona McLeod (Minister for Children and Young 
People) to move— 

 
S4M-13291—That the Education and Culture Committee recommends 
that the Education (School Lunches) (Scotland) Regulations 2015 [draft] 
be approved. 



EC/S4/15/14/A 

S4M-13292—That the Education and Culture Committee recommends 
that the Provision of Early Learning and Childcare (Specified Children) 
(Scotland) Amendment Order 2015 [draft] be approved. 
 

 
Terry Shevlin 

Clerk to the Education and Culture Committee 
Room T3.60 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5204 
Email: terry.shevlin@scottish.parliament.uk 
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Education and Culture Committee 

14th Meeting 2015 (Session 4); Tuesday 2 June 2015 

Continued Scrutiny of staffing bid by the Commissioner for Children and 
Young People in Scotland 

Purpose 

At the session on 2 June the Committee will hear from Scottish Government officials 

in relation to their expectation of the work involved for the SCCYP as a result of the 

new power of investigation given to the Commissioner before hearing from the 

Commissioner and his staff.  A copy of the new powers are provided as Annexe A. 

This paper sets out the background to the staffing bid made by the Commissioner for 

Children and Young People in Scotland (“SCCYP”).  The paper summarises what 

happened during consideration of the Bill at stages 1 and 2 as well as the initial 

consideration of the staffing bid by the Committee at the request of the SPCB last 

Autumn. 

The SCCYP has now completed a mapping exercise showing the scope of the new 

powers and submitted his report to the Committee for consideration.  The report is 

detailed and extensive and is also accompanied by a shorter summary paper. A third 

paper has also been submitted, a report produced for the Commissioner by 

Children’s Parliament entitled, Together We Can Fix It.    

The heart of the issue before the Committee relates to the scope and extent of the 

work that might be involved for the SCCYP in undertaking their new function. 

Background 

Members held a session with the SCCYP on 28 October 2014 to consider his annual 

report.  During that session matters turned to preparation for handling new powers of 

general investigation granted to the SCCYP under the Children and Young People 

(Scotland) Act 2014.  A proposed staffing bid he was in the process of making to the 

SPCB was also referred to. 

Subsequent to the above session the Committee considered a letter from the 

Presiding Officer on behalf of the SPCB asking for views on the staffing bid.  The 

Committee discussed the letter, in private, on 11 November and responded: 

“Given the existing appointment already made by the Commissioner [an 

internal member of staff], uncertainty over the potential workload and the 

soon to be held mapping exercise it is the view of the Committee that no 

further resources should be provided until clarity as to the types and 

potential number of cases which might require investigation are provided.”  
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Thereafter the SPCB declined the staffing request until such time as the mapping 

exercise was complete.  They also made clear they wished the views of the 

Committee before considering any subsequent staffing request related to the new 

powers.   

Parliamentary Scrutiny of the Bill provision 

The following summarises the parliamentary scrutiny of Part 2 of the Children and 

Young People (Scotland) Bill. 

At stage 1 the Committee expressed some concern about the Commissioner's 
interpretation of his powers of investigation under the Bill and asked the Scottish 
Government to consider the resource estimates for the new powers. 
 
The Committee received over 30 submissions that referred to the Children's 
Commissioner.  Over half (18) of these supported the new powers with little 
comment or no qualification.  A further 11 submissions gave more limited support - 
with the main concern being possible overlap with existing systems. For example, 
COSLA considered that the Commissioner should be the 'last resort' after all other 
avenues have failed.  The SPSO welcomed the increased accessibility for young 
people to avenues for complaint but stated that: "it has to be accepted that it is not 
immediately clear from the legislation where the boundaries between their and our 
role will be." Five submissions did not support the proposal - generally considering 
that money could be better spent elsewhere, such as improving mediation or legal 
aid (e.g. Clan child law and Fostering Network Scotland) (SPICe summary of 
evidence),  
 

At stage 1, Part 2 of the Bill was considered by the Committee on the 1st October 

2013.  The Committee asked about the level of resources required given the 'no-

overlap' rule. The Commissioner considered that most of the resources would be 

needed for the complaints do not proceed to full investigation. 

"Hundreds of complaints will come in that can be stopped short and dealt with 

without going for full investigation" (col 2899). […] "The main impact will come 

from those cases that come to the office as a result of complaints being made 

that do not require full investigation." 

There was some discussion about the point at which the Commissioner would get 

involved in an issue.  In a letter to the Committee the Scottish Government clarified: 

“We would therefore not foresee there being a role for the Commissioner to 

have extensive, ongoing involvement in a case prior to local processes being 

exhausted and it is not our view that the Commissioner should take on any 

mediation-type role.”  
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Stage 1 report 

The Committees Stage 1 report considered that clarity was needed in relation to the 

new powers, and further consideration required of the workload created by them 

(para 58, 59).  It noted that in response to concerns raised about duplication: 

 

"the Commissioner confirmed he was in active discussion with the SPSO and 

other scrutiny bodies. He also said he had discussed the operation of the 

proposed powers with several local authorities and that, between now and the 

Bill’s enactment, planned to “look at the detail and discuss how wide the 

scope will be, how we will interpret it and how it will sit with other investigatory 

bodies”. 

 

Recommendations were: 

 We expect all parties to be clear about the interpretation of the 

Commissioner’s new powers and suggest that, if necessary, the Bill should be 

amended to ensure this. 

 We recommend that the Scottish Government gives further consideration to 

the volume and type of work that any extra enquiries will require. 
 

In response, the Scottish Government said that it considered provisions in this part of 

the Bill clear and the financial estimates fair. On resources, the Scottish Government 

considered that:  

 
"They take into account the need for increased capacity within the 
Commissioner’s office to deal with the likely increase in general enquiries as 
well as any full investigations. We continue to engage with the Commissioner 
and Parliamentary officials regarding the resource requirements linked to the 
provisions and will be mindful of those discussions as the Bill progresses. We 
will also keep these issues under review in light of experience following the 
implementation of these provisions." 
 

It also noted the Commissioner's discussions with other complaints handling bodies: 

"the Commissioner continues to liaise with other complaints handling bodies 
in order to establish suitable processes for handling cases which come 
forward, negating the potential for duplication and ensuring that issues are 
resolved at the lowest possible level." 
 

At Stage 2, Liz Smith proposed unsuccessful amendments intended to clarify the 
Commissioner's powers of investigation.  The Minister said that the powers were 
already clear and there was no difference of interpretation between the Commission 
and the Minister.  Aileen Campbell stated that: 
 

"we are clear that no investigation by the commissioner should take place until 
local processes have been exhausted and that the commissioner should not 
duplicate the work of other persons. […]However, once those processes have 
been exhausted, we would not want to prevent the commissioner from 
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mediating on an issue where such a course of action was likely to result in a 
matter being resolved more quickly and effectively than could perhaps be 
achieved with a full investigation." OR 17th December 2013 

 
There were other amendments to the Children's Commissioner's duties and powers 

at stages 2 and 3 but these related to named person and corporate parenting 

provisions rather than the powers of investigation in Part 2 and so are not covered 

here. 

Jurisdiction of other bodies 

Each of the stakeholder bodies consulted by the SCCYP was asked to submit written 

comments to the Committee in relation to the report.  They were in particular invited 

to comment on whether there was anything in the proposals from the Commissioner 

which overlaps their own jurisdictions.   Copies of the responses received are 

attached at Annexe B.  

Conclusion and action 

The Committee is invited to consider and question the SCCYP on the reports 

presented by him and thereafter to write to the SPCB with their views on the level of 

staffing resource required to undertake the new functions. 

Clerk to the Committee 

28 May 2015  
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Annexe A 
Children and Young People (Scotland) Act 

2014 
 
PART 2 
COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE IN SCOTLAND 
 

5 Investigations by the Commissioner 
(1) The Commissioner for Children and Young People (Scotland) Act 2003 is 
amended as 
follows. 
 
(2) In section 7— 
(a) for subsections (1) and (2), substitute— 
“(1) The Commissioner may carry out an investigation into— 
(a) whether, by what means and to what extent a service provider has regard 
to the rights, interests and views of children and young people in making 
decisions or taking actions that affect those children and young people 
(such an investigation being called a “general investigation”); 
(b) whether, by what means and to what extent a service provider had regard 
to the rights, interests and views of a child or young person in making a 
decision or taking an action that affected that child or young person 
(such an investigation being called an “individual investigation”). 
 
(2) The Commissioner may carry out a general investigation only if the 
Commissioner, having considered the available evidence on, and any 
information received about, the matter, is satisfied on reasonable grounds that 
the matter to be investigated raises an issue of particular significance to— 
(a) children and young people generally; or 
(b) particular groups of children and young people. 
 
(2A) The Commissioner may carry out an investigation only if the Commissioner, 
having considered the available evidence on, and any information received 
about, the matter, is satisfied on reasonable grounds that the investigation 
would not duplicate work that is properly the function of another person.”, 
(b) in subsection (3), omit paragraph (b), 
 (c) after that subsection, add— 
“(4) Subsection (5) applies in relation to a matter about which the Commissioner 
may carry out an individual investigation. 
(5) Where the Commissioner considers that the matter may be capable of being 
resolved without an investigation, the Commissioner may with a view to 
securing that outcome take such steps as the Commissioner considers 
appropriate.”. 
 
(3) In section 8— 
(a) in subsection (1), for paragraph (b) substitute— 
“(b) take such steps as appear to the Commissioner to be appropriate with a 
view to bringing notice of the investigation and terms of reference to the 
attention of persons likely to be affected by it.”, 
(b) in subsection (2), for “An” substitute “A general”, 

Agenda item 1 EC/S4/15/14/1

5



(c) after that subsection, add— 
“(3) An individual investigation is to be conducted in private.”. 
 
(4) In section 11— 
(a) in subsection (1), for “lay before the Parliament” substitute “prepare”, 
(b) in subsection (3), for “laid before the Parliament” substitute “finalised”, 
(c) after that subsection, add— 
“(4) The Commissioner must lay before the Parliament the report of a general 
investigation. 
(5) The Commissioner may lay before the Parliament the report of an individual 
investigation.”. 
 
6 Requirement to respond to Commissioner’s recommendations 
(1) The Commissioner for Children and Young People (Scotland) Act 2003 is 
amended as 
follows. 
 
(2) In section 11— 
(a) after subsection (2), insert— 
“(2A) In relation to any such recommendation, the report may include a requirement 
to respond. 
(2B) A requirement to respond is a requirement that the service provider provides, 
within such period as the Commissioner reasonably requires, a statement in 
writing to the Commissioner setting out— 
(a) what the service provider has done or proposes to do in response to the 
recommendation; or 
(b) if the service provider does not intend to do anything in response to the 
recommendation, the reasons for that.”, 
(b) after subsection (5) (as inserted by section 5 of this Act), add— 
“(6) Where a report of an investigation includes a requirement to respond, the 
Commissioner must give a copy of the report to the service provider.”. 
 
(3) After section 14, insert— 
“14AA Publication of responses to recommendations of investigations 
(1) The Commissioner must publish any statement provided in response to a 
requirement to respond to a recommendation arising out of a general 
investigation. 
(2) Subsection (1) does not apply if, or to the extent that, the Commissioner 
considers publication to be inappropriate. 
(3) The Commissioner may publish any statement provided in response to a 
requirement to respond to a recommendation arising out of an individual 
investigation. 
(4) The Commissioner must ensure that, so far as reasonable and practicable 
having regard to the subject matter, the version of the statement which is 
published under subsection (1) or (3) does not name or identify any child or 
young person, or group of children or young people, referred to in it. 
(5) The Commissioner may, in such manner as the Commissioner considers 
appropriate, publicise a failure to comply with a requirement to respond.”. 
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Annexe B 

 

 

Education and Culture Committee - Care Inspectorate’s comments on 

Scotland’s Commissioner for Children and Young People Report: - “We May 

Be Children, But We All Have Rights” 

Introduction  

The Care Inspectorate is the independent scrutiny and improvement body 

established under the Public Services Reform (Scotland) Act 2010, which brings 

together the scrutiny work previously undertaken by the Care Commission, HMIE 

child protection team and the Social Work Inspection Agency. Our role is to regulate 

and inspect care and support services and carry out scrutiny of social work services. 

We provide independent assurance and protection for people who use services, their 

families and carers and the wider public. In addition, we play a significant role in 

supporting improvements in the quality of services for people in Scotland. 

In line with the duty of user focus and our ‘Involving People, Improving Services’ 

plan, we feel it is important to take into account the views of people who use services 

and carers in every aspect of our work. Every inspection we conduct involves contact 

with people using services, their relatives or carers, who provide valuable information 

on their experiences, whether through one-to-one discussions, conversations with 

our Inspection Volunteers, or our Care Standards Questionnaires (CSQs). 

The Care Inspectorate very much welcomes the report of the Scottish Commissioner 

for Children and Young People and is grateful to be given the opportunity to 

comment on its terms.  We would wish to make two comments. 

Comments 

 

1. Our first comment is in relation to part 4.2 of the report on page 26, where it 
states that the Care Inspectorate's Complaints Procedure "does not mention 
children’s rights or human rights generally."  Whilst we agree this is the case, 
we think it might be helpful for us to explain that the regulatory regime under 
which we operate is very much concerned with the rights, interests and views 
of people who use services. In relation to regulated care services, this is 
reflected in, for example, the Social Care and Social Work Improvement 
Scotland (Requirements for Care Services) Regulations 2011 (SSI 2011/210) 
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in addition to the National Care Standards. It will be widely known that a 
review of the National Care Standards is currently on going and it seems likely 
that we will move further towards a rights based approach.  

 

2. Our second comment is also in relation to part 4.2 of the report but on page 
25. The report refers to section 79 of the Public Services Reform (Scotland) 
Act 2010, being the statutory provision by which the Care Inspectorate must 
establish a procedure for the investigation of complaints against registered 
care services. The report states that section 79 is "broad" and "does not 
specify the types of complaints to be covered, making it difficult to establish 
whether there is likely to be overlap with the Commissioner’s power in terms 
of s. 7 (1) of the 2003 Act.". Whilst we agree section 79 is widely drawn, our 
Complaints Procedure provides further detail as regards the type of issues 
which we will and will not investigate. The procedure is underpinned by 
regulations and National Care Standards which are themselves very widely 
drawn and capable of encompassing a broad spectrum of matters. The Care 
Inspectorate regulates a wide range of services used by a wide range of 
people and we are therefore necessarily and in our view, quite properly 
required to operate in terms of an enabling regime which empowers us to 
consider a range of matters in terms of our Complaints Procedure.  
 

Overlap of Jurisdiction 

We have specifically been asked to comment on whether we are content that the 

report proposes nothing that overlaps with our own jurisdiction. However, on 

page 26 of the report the following comment is made: - “There is likely to be 

substantial overlap between the Commissioner’s investigatory function and the 

Care Inspectorate’s complaints procedure.”  The Care Inspectorate is of the view 

that there is clearly the potential for an overlap of jurisdiction between us and the 

Commissioner. However, we are committed to working closely with the 

Commissioner to develop a robust Memorandum of Understanding which will 

clearly set out our respective roles and responsibilities in order that any potential 

overlap will be as well managed as possible.   
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Stewart Maxwell MSP 
Convener 
Education and Culture 
Committee 
Scottish Parliament 
EH99 1SP 
 
 

 

 Lynn Welsh 
Head of Legal  

0141 228 5968 
Lynn.Welsh@equalityhumanrights.com  

 
 
22 May 2015  
 
 
 
Dear Mr Maxwell 
 
Scotland’s Commissioner for Children and Young People 
 
Thank you for your invitation to comment upon the reports provided to 
the Committee by SCCYP, entitled “We May Be Children, But We All 
Have Rights”. 
 
As you may be aware, the Equality and Human Rights Commission 
(EHRC) is the National Equality Body (NEB) for Scotland, England and 
Wales, working across the nine protected grounds set out in the 
Equality Act 2010:  age, disability, gender, race, religion and belief, 
pregnancy and maternity, marriage and civil partnership, sexual 
orientation and gender reassignment.  We are an “A-status” National 
Human Rights Institution (NHRI) and share our mandate to promote 
and protect human rights in Scotland with the Scottish Human Rights 
Commission (SHRC). 
 
We should say at the outset that we are grateful for the way in which  
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Date of response: 25 May 2015  Page 1 
50769 

Scottish Information Commissioner’s response to the Education and Culture 
Committee on: Scotland’s Commissioner for Children and Young People’s report, 
“We May Be Children, But We All Have Rights” 

Overview  

1. The Education and Culture Committee asked whether the Scottish Information 
Commissioner (SIC) had any comment on the reports published by SCCYP, and in particular 
whether we are content nothing in the reports overlaps with my jurisdiction. 

2. At one level I have no concerns as the report acknowledges that, although there are 
overlaps, where another route to addressing a complaint exists SCCYP will redirect the 
complaint to the appropriate body.  

3. My concern lies in the detail of how complaints will be investigated and I am calling for more 
liaison with, and involvement of, other regulators at a very early stage.  This is to: 

(i) Enable other regulators to give SCCYP support and detailed expert advice in relation 
to our roles and remits.   

(ii) This in turn will enable SCCYP to give comprehensive and informed advice to 
complainers.  This is particularly important in relation to matters that, on the face of it, 
appear appropriate to another regulator but do not meet the criteria for investigation 
and so are out of jurisdiction. To make this judgement relies on a thorough 
understanding of the jurisdiction and knowledge of the remedies available.   

Comments and observations 

4. The underlying issue is that, like many other Commissioners and regulators, the Scottish 
Information Commissioner’s role is subject specific, i.e. Freedom of Information. My 
governing legislation defines what I can, and just as importantly, cannot do. A key part of this 
is my Enforcement powers, which are strong and work well in the public interest. The way the 
SCCYP’s powers to investigate complaints are set out is broad and cross-cutting, making it 
inevitable that there will be overlaps with several “regulatory” bodies.   

5. While the proposed methodology, which seeks to capture and redirect complaints to the 
appropriate regulator, is sensible in theory, my concern is it is too simplistic and in some 
cases may be unworkable.  

6. It is important that we keep sight of the real issue: the rights, interests and needs of 
the Child or Young Person (CYP) and how we collectively achieve good outcomes for 
them.  The challenge for the regulatory bodies is finding a practical solution within the 
constraints of the various legislative frameworks which meets both the needs of the CYP and 
of legislation. For some organisations (including mine) there are restrictions on what we can 
share with whom.  For us these restrictions are such that they create a criminal offence and 
cannot be overcome by a Memorandum of Understanding. 

7. The overlap between regulatory bodies (and there may well be more than outlined in the 
report) is not, in my view, so neatly defined as perhaps the report suggests, as any overlap is 
determined by the specific content and nature of a complaint so is, by definition, 
unpredictable and undefinable.  For example, a complaint is received worded: 
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I emailed my social worker because I wanted to know why I was placed into care, and why I 
can’t be returned to my birth mother.  I asked her to give me the report that gave the 
reasons.  She wouldn’t tell me or send me anything.  She met me but wouldn’t listen to 
what I had to say and treated me as if I was a baby.  I tried complaining to another social 
worker but she did nothing either. They all ignored me as if I didn’t exist. 

8. This complaint would potentially overlap with (and this is illustrative not comprehensive) the 
Local Authority (a complaint has to go to them before it can go to the SPSO), the SPSO, the 
Scottish Information Commissioner, the UK Information Commissioner and the Human 
Rights Commissioner.  I, for example, could investigate and enforce access to information 
that was not the personal data of the complainer, but I have no remit to look at why the 
complaint was ignored.  Redirecting this complaint would not be straightforward.  Would it 
end up being sent to all of the regulatory bodies? 

9. My own experience of complaint handling has taught me that the role of advocacy is vital.  
That is both from the perspective of someone acting as an advocate who helps and supports 
a complainer make a complaint to a complaints handling body or regulator, and from the 
perspective of the complaint handler who often provides support to help complainers before, 
during and after an investigation. 

10. I accept that a report of this nature is not the appropriate place to put lots of detail about 
complaint handling procedures, but even at this high level, I would suggest that there could 
be more consideration about the early stages of the complaint.  It seems to me that there is 
wide latitude for SCCYP to use their investigatory powers in both an inquisitorial way, and in 
a way which is rooted in advocacy, support and coordination of a complaint being 
investigated under other jurisdictions.   

11. There will be some complaints which SCCYP would either investigate or redirect because 
the investigation route is clear.  However, I can envisage in some cases that SCCYP’s role 
could be as advocate and coordinator for several “regulatory” complaints, the answers to 
which collectively enable SCCYP to consider the overall interests and needs of the CYP.  
This is a very different role than the report appears to provide for, as it is focused on using 
the outputs of others’ specialist investigations.  It would also enable SCCYP to have a better 
view of how the overall system works for CYP in Scotland and potentially to identify gaps in 
provisions by taking an holistic view of a complaint. 

12. There is little mention in the report of working with other regulators, as opposed to dividing 
work between them.  In drawing up detailed procedures, I would urge SCCYP to reconsider 
the early stages and explore whether there is the option for more consultation and 
collaboration: for example seeking views on the approach that would most be in the 
complainer’s interests in a particular case so that the decision on how to proceed is based on 
a range of views.  In the example given, by working with SCCYP in the early stages we could 
help their investigator ask the right questions about whether an application to the SIC would 
even be valid for investigation, and what advice would need to be given to the CYP.  If it 
transpired that there had never been a valid information request in the first place, pursuing 
that aspect as the same time as a complaint is something SCCYP in an advocacy role could 
help the CYP with. 

13. Whatever the process put in place by SCCYP, it would seem sensible to have a 
memorandum of understanding in place. 

14. We would be happy to engage with you and SCCYP further if that would be helpful. 
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Dear Convener,  
 
Thank you asking us to comment on the reports published by Scotland’s 
Commissioner for Children and Young People (SCCYP).  Children and young people 
are often reluctant to complain and we will support initiatives which help make that 
process more accessible to them. 
 
There is a lot of information in the documents and I thought it would be helpful to 
concentrate on the aspect that seemed to be of particular interest to the Committee 
which is the question of overlaps or potential overlaps with this office. I am 
committed to working with SCCYP to ensure that the information we provide to those 
who wish to complain clearly explains their options.  I anticipate that this is 
something that will evolve. Our experience of complaints is that they often raise 
unexpected or novel issues and, in practical terms, it can be difficult to establish in 
the abstract how processes will work in practice.   
 
I turn now to the detail on overlaps included in the report.  As part of the preparation 
by SCCYP for the report, a member of staff was interviewed and I had sight of and 
was able to comment on drafts of two sections (now in chapters 4 and 5) which 
referred to the SPSO.  I consider the statements made about this office in the report 
are reasonable.   
 
For clarity, it may help if I explain that it has always been our position that a 
complaint that the rights, interests and views of a child have not been taken account 
of in any decision which directly affects them is an allegation of maladministration or 
service failure and one that could, potentially, be investigated by the SPSO as long 
as it meets other criteria in our legislation.  My understanding of the SCCYP position 
in the report is that, because of their unique perspective and role, an investigation by 
SCCYP into an allegation that there has been a failing to take into account the rights, 
interests and views of a child, would not, necessarily, duplicate the role of this office.  
SCCYP have taken legal advice on their legislation and I would not consider it 
appropriate to comment on the interpretation of another officer holder of their own 
legislation. As I have said above, how this will work in practice is something that will 
be driven and change in response to the complaints that children, young people and 
those acting on their behalf choose to bring.  
 
Yours sincerely 
 
Jim Martin 
Ombudsman 
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Education and Culture Committee 
 

14th Meeting, 2015 (Session 4), Tuesday, 2 June 2015 
 

Subordinate Legislation 
 
Introduction 
1. This paper seeks to inform the Committee’s consideration of the following 

affirmative instruments: 
 

 The Education (School Lunches) (Scotland) Regulations 2015 (draft) 

 The Provision of Early Learning and Childcare (Specified Children) 
(Scotland) Amendment Order 2015 (draft). 

 
2. The Education (School Lunches) instrument together with its policy note 

and policy objectives is attached at page 3.  The Provision of Early 
Learning and Childcare instrument together with its policy note and policy 
objectives is attached at page 12. 

 
3. At the meeting, Members will have an opportunity to question the Acting 

Minister for Children and Young People and her officials on the 
instruments.  Afterwards, the Minister will be invited to speak to both draft 
instruments and move motions recommending that the instruments be 
approved. 

 
The Education (School Lunches) (Scotland) Regulations 2015 (draft) 
 
Purpose 
4. This instrument extends the entitlement to a free school lunch to certain 

groups of pre-school children in the context of their early learning and 
childcare. 

 
Background 
5. Section 53 of the Education (Scotland) Act 1980 (“the 1980 Act”) makes 

provision regarding school meals.  It requires education authorities to 
provide a free school lunch to certain groups of pupils including those 
prescribed in regulations made by the Scottish Ministers. 

 
6. These regulations prescribe certain categories of “eligible pre-school 

children” (as defined in section 47(2) of the Children and Young People 
(Scotland) Act 2014 (“the 2014 Act”)) for the purposes of extending 
entitlement to a free school lunch to such children in the context of their 
early learning and childcare.  Children who are or have been at any time 
since their second birthday looked after by a local authority, the subject of 
a kinship care order or the subject of a guardianship order will, from 1 
August 2015, be entitled to a free lunch in terms of section 53 of the 1980 
Act.  Similarly, eligible pre-school children who have a parent who 
receives one or more of: incapacity benefit, severe disablement allowance 
or state pension credit will also be entitled to a free lunch.   

 
7. The policy note accompanying the instrument explains that this change is 

intended to bring the entitlement criteria for free school lunches into line 
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with the entitlement criteria for early learning and childcare in terms of the 
2014 Act and associated subordinate legislation. 

 
8. These regulations are subject to the affirmative procedure and come into 

force on 1 August 2015. 
 
The Provision of Early Learning and Childcare (Specified Children) 
(Scotland) Amendment Order 2015 (draft) 
 
Purpose: 
9. The purpose of the instrument is to amend the Provision of Early Learning 

and Childcare (Specified Children) (Scotland) Order 2014 (“the 2014 
Order”) in order to extend the categories of “eligible pre-school child” for 
the purposes of section 47 of the Children and Young People (Scotland) 
Act 2014 (“the 2014 Act”). Eligible pre-school children are entitled to the 
mandatory amount (as defined in the 2014 Act) of early learning and 
childcare provided by their local education authority. 

 
10. As a result of the amendments, certain additional 2 year olds will be 

eligible for the mandatory amount of early learning and childcare where 
they have a parent who is in receipt of one or more additional qualifying 
benefits listed in the instrument. Those benefits are: 

(a) child tax credit payable in certain circumstances under the Tax Credits 
Act 2002; 

(b) support provided under Part VI of the Immigration and Asylum Act 
1999; and 

(c) universal credit payable under Part 1 of the Welfare Reform Act 2012. 
 
11. The draft instrument is subject to the affirmative procedure. If approved by 

the Parliament, it will come into force on 1 August 2015. 
 
Background: 
 
12. The 2014 Order currently describes the children entitled to the mandatory 

amount of early learning and childcare under section 47(2)(c)(ii) as: 3 and 
4 year olds; and 2 year olds with a parent on certain qualifying benefits 
(these are ‘out of work benefits’ as defined by the Department for Work 
and Pensions, and listed in the Policy Note for the current instrument).  
The entitlement of those who are currently eligible by virtue of the 2014 
Order is unaffected by this instrument, which merely adds additional 
categories of qualifying benefits in relation to parents of 2 year olds. 
 

Delegated Powers and Law Reform Committee 
 
13. The Delegated Powers and Law Reform Committee considered the 

instruments and determined that it did not need to draw the attention of 
the Parliament to the instruments on any grounds within its remit. 

 
Clerk to the Committee 
28 May 2015 
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Draft Regulations laid before the Scottish Parliament under section 133(2YA) of the Education 

(Scotland) Act 1980 for approval by resolution of the Scottish Parliament. These draft Regulations 
replace those laid on 12th May 2015 and are being issued free of charge to all known recipients of 

those draft Regulations. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2015 No.  

EDUCATION 

The Education (School Lunches) (Scotland) Regulations 2015 

Made - - - -     

Coming into force - - 1st August 2015 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 53(3)(c) of the Education (Scotland) Act 1980(a), and all other powers enabling them to 

do so. 

In accordance with section 133(2YA) of that Act(b), a draft of this instrument has been laid before 

and approved by resolution of the Scottish Parliament. 

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Education (School Lunches) (Scotland) 

Regulations 2015 and shall come into force on 1st August 2015. 

(2) In these Regulations— 

“the 2014 Act” means the Children and Young People (Scotland) Act 2014(c); and 

“eligible pre-school child” has the meaning given in section 47(2) of the 2014 Act. 

Description of pupil entitled to be provided with a school lunch free of charge 

2.—(1) A pupil is of a prescribed description for the purposes of section 53(3)(c) (provision of 

school meals) of the Education (Scotland) Act 1980, where the pupil is an eligible pre-school child 

and falls within the circumstances set out in paragraph (2). 

(2) The circumstances are that the pupil is a child who— 

                                                                                                                                            
(a) 1980 c.44; section 53(3) was relevantly amended by the Immigration and Asylum Act 1999 (c.33), Schedule 14, paragraph 

74(a); the Education (School Meals) (Scotland) Act 2003 (asp 18), section 1(2)(a) and (b) and (3); the Welfare Reform Act 
2007 (c.5), Schedule 3, paragraph 2; and the Children and Young People (Scotland) Act 2014 (asp 8) (the 2014 Act), 
section 93(6).   

(b) Section 133 was relevantly amended by the Teaching and Higher Education Act 1998 (c.30), Schedule 3, paragraph 4(a) 
and (b); the School Education (Ministerial Powers and Independent Schools) (Scotland) Act 2004 (asp 12), Schedule 1, 
paragraph 1(7)(a); the Schools (Health Promotion and Nutrition) (Scotland) Act 2007 (asp 15), section 4(a) and (b); and the  
2014 Act, schedule 5, paragraph 2(5).  The functions of the Secretary of State were transferred to the Scottish Ministers by 
virtue of section 53 of the Scotland Act 1998 (c.46). 

(c) 2014 asp 8.  
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(a) falls within section 47(3) (duty to secure provision of early learning and childcare) of the 

2014 Act; or 

(b) has a parent who is in receipt of one or more of the benefits listed in article 1(2)(d), (e) 

and (f) of the Provision of Early Learning and Childcare (Specified Children) (Scotland) 

Order 2014(a). 

 

 

 

 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

                                                                                                                                            
(a) S.S.I. 2014/196; amended by the Provision of Early Learning and Childcare (Specified Children) (Scotland) Amendment 

Order 2015 (S.S.I. 2015/XXX). 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

Section 53(1)(a) of the Education (Scotland) Act 1980 (“the 1980 Act”) provides that an education 

authority may provide food or drink for pupils in attendance at public schools. Subsection (3AA) 

of that section provides that an education authority shall exercise the power in subsection (1)(a) to 

ensure that a school lunch (as defined in section 53(5) of the 1980 Act) is provided for the pupil 

free of charge. Section 53(3)(c) provides that section 53(3AA) applies in relation to a pupil who is 

in such yearly stage of primary or secondary education, or is of such other description, as the 

Scottish Ministers may by regulations prescribe. 

Article 2 of these Regulations prescribes pupils of the following descriptions: those pupils who are 

eligible pre-school children (defined in section 47(2) of the Children and Young People (Scotland 

Act 2014 (“the 2014 Act”)) and who either fall within section 47(3) of the 2014 Act (a child who 

is or has been at any time since the child’s second birthday, looked after by the authority 

concerned or by any other local authority, the subject of a kinship care order or of a guardianship 

order under section 7 of the Children (Scotland) Act 1995); or, who have a parent in receipt of one 

or more of the benefits listed in article 1(2)(d), (e) and (f) of the Provision of Early Learning and 

Childcare (Specified Children) (Scotland) Order 2014 (incapacity benefit or severe disablement 

allowance payable under the Social Security Contributions and Benefits Act 1992, or state pension 

credit payable under the State Pension Credit Act 2002). 

The effect of regulation 2 is that pupils who fall within the prescribed descriptions are entitled to 

be provided with a school lunch free of charge. 
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POLICY NOTE 
THE EDUCATION (SCHOOL LUNCHES) (SCOTLAND) REGULATIONS 2015 

 
SSI 2015/ 

 
 

1. The above instrument is made in exercise of the powers in section 53(3)(c) of the 
Education (Scotland) Act 1980 (the 1980 Act).  This draft instrument is subject to 
affirmative procedure.  

 
Policy Objectives 

 
2. This draft instrument extends the existing free school lunch (FSL) criteria to 

eligible pre-school children to add:  

 those with a parent or carer in receipt of:  
o State Pension Credit;  
o Incapacity or Severe Disablement Allowance  

 those who are (or have been at any point since turning 2) either looked after 
by the local authority, the subject of a kinship care order (as defined in section 
72(1) of the 2014 Act), or an eligible child in terms of section 71 of the 
Children and Young People (Scotland) Act 2014 with a guardian appointed 
under section 7 of the Children (Scotland) Act 1995 (the 1995 Act); 

 
3. This will bring the FSL entitlement within early learning and childcare (ELC) in 

line with the ELC entitlement criteria for the most vulnerable and disadvantaged 2 
year olds (27% from  August 2015) to ensure those 2 year olds; and, all 
vulnerable and disadvantaged children (3 and 4 year olds) in ELC, have access 
to a FSL.  
  

4. The extended entitlement will apply to all pre-school children, where they are in a 
local authority ELC setting with a session spanning the middle of the day.  

 
 
Eligibility for Early Learning and Childcare 
 
5. The Scottish Government policy is to develop a universal system of high quality 

ELC that is affordable and accessible for all families.  The key priorities for the 
Scottish Government are to improve outcomes for all children, especially the 
most vulnerable and disadvantaged, as well as supporting parents to work, train 
or study, especially those who need routes into sustainable employment and out 
of poverty in order to support their families. 

 
6. Section 48(1) of the Children and Young People (Scotland) Act 2014 (“the 2014 

Act”), defines the mandatory amount of ELC as being 600 hours per year during 
which a child is an eligible pre-school child and a pro-rata amount for each part of 
a year for which a child is an eligible pre-school child. 
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7. Section 47(2) of the 2014 Act defines an “eligible pre-school child” for the 
entitlement to ELC as those who are under school age (i.e. under 5); have not 
commenced attendance at primary school (other than a nursery class); and, are 
either those specified further under an order made by the Scottish Ministers1, or 
the most vulnerable 2 year olds, namely: those aged 2 or over who are (or have 
been at any point since turning 2) either looked after by the local authority, the 
subject of a kinship care order (as defined in section 72(1) of the 2014 Act), or an 
eligible child in terms of section 71 of the 2014 Act with a guardian appointed 
under section 7 of the 1995 Act2. 
 

8. The Scottish Government made a commitment in January 2014 to expand the 
ELC entitlement to 15% of 2 year olds from August 2014, based on out of work 
benefits; and, to extend this cohort to around 27% of 2 year olds from August 
2015, based on FSL criteria.  
 

9. The Provision of Early Learning and Childcare (Specified Children) (Scotland) 
Order 2014 (“the Specified Children Order”) was made on 30 June 2014 and 
describes the children entitled to the mandatory amount of ELC as 3 and 4 year 
olds; and, as 2 year olds with a parent on certain qualifying out of work benefits 
(out of work benefits as defined by the DWP).  The current “qualifying benefits” 
are: 

 Income support; 

 Job seekers allowance (income based); 

 Employment and Support Allowance (income based); 

 Incapacity or Severe Disablement Allowance; and 

 State Pension Credit. 
 
10. The Specified Children Order also defines the start and stop dates for the 

entitlement to funded ELC.  3 and 4 year olds become eligible from the first term 
after their third birthday and remain eligible up until they are due to start school.  
2 year olds with a parent on out of work benefits are eligible from the first term 
after their second birthday or the first term after their parent starts receiving a 
qualifying benefit; and, also remain eligible for ELC once they have taken up their 
place even if their parent ceases to be in receipt of a qualifying benefit3, until the 
stop point specified in the Order4. 

 
11. The 2014 Act provides that eligible 2 year olds who are or have been looked 

after, under a kinship care order or a guardianship order, since turning 2, remain 
eligible for ELC even where those circumstances change.   

 
12. The draft Provision of Early Learning and Childcare (Specified Children) 

(Scotland) Amendment Order 2015 (the Specified Children Amendment Order) 
which was laid before Parliament on 28 April 2015, extends the ELC eligibility 
criteria to 2 year olds by amending the Specified Children Order to extend the 

                                            
1
 The Provision of Early Learning and Childcare (Specified Children) (Scotland) Order 2014 and the 

draft Provision of Early Learning and Childcare (Specified Children) (Scotland) Amendment Order 
2015. 
2
 Those children are eligible by virtue of section 47(3) of the 2014 Act. 

3
 Article 2(6) of the Specified Children Order. 

4
 Article 3 of the Specified Children Order. 
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definition of “qualifying benefits” to include the additional FSL criteria (as set out 
in section 53(3)(a) of the 1980 Act and any regulations made thereunder) that are 
not already included.  These criteria are where the child’s parent is in receipt of: 
 

 Child Tax Credit (but not Working Tax Credit), based on an annual income not 
exceeding the income threshold for Child Tax Credit (currently £16,105); or 

 Both maximum Child Tax Credit and maximum Working Tax Credit based on 
an annual income not exceeding the income threshold for Working Tax Credit 
(currently £6,420); or where the child’s parent has ceased to work the 
required minimum number of hours but remains entitled to Working Tax Credit 
(Working Tax Credit can continue to be awarded for a maximum period of 4 
weeks immediately following the end of employment or reduction in hours); or 

 Support under Part VI of the Immigration and Asylum Act 1999; or 

 Universal Credit. 
 

Free School Lunches and Early Learning and Childcare 
 
13. Section 53(1) of the 1980 Act makes provision about an education authority 

providing meals, snacks and drinks for pupils in attendance at public schools.  
These provisions also apply to an eligible pre-school child who receives ELC in a 
local authority setting, where their session spans the middle of the day.  Under 
section 53(3) and (3AA) of the 1980 Act an education authority must provide a 
FSL for children whose parent(s) are in receipt of certain benefits. 
 

14. The current FSL criteria are defined under section 53(3)(a) of the 1980 Act.  
Children are entitled to a FSL if their parent is in receipt of: 

 

 Income support; 

 Job seekers allowance (income based); 

 Employment and Support Allowance (income based); 

 Support under Part VI of the Immigration and Asylum Act 1999; or 

 Prescribed tax credits (see paragraph 14 below). 
 
15. The Education (School Lunches) (Scotland) Regulations 2009 (the 2009 

Regulations) prescribe the following Tax Credits: 
 

 Child Tax Credit (but not Working Tax Credit), based on an annual income not 
exceeding the income threshold for Child Tax Credit (currently £16,105); or 

 Both maximum Child Tax Credit and maximum Working Tax Credit based on 
an annual income not exceeding the income threshold for Working Tax Credit 
(currently £6,420); or where the child’s parent has ceased to work the 
required minimum number of hours but remains entitled to Working Tax Credit 
(Working Tax Credit can continue to be awarded for a maximum period of 4 
weeks immediately following the end of employment or reduction in hours). 

 
16. The Education (School Lunches) (Scotland) Amendment Regulations 2013 

amend the 2009 Regulations to include: 
 

 Universal Credit. 
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Draft Instrument 
 
17. One of the implications of extending ELC eligibility criteria to those that meet the 

FSL criteria, in addition to the existing eligibility criteria for 2 year olds, is that a 
small number of 2 year olds who are eligible for a funded ELC place will not be 
eligible for a FSL, where their only eligibility for ELC is by virtue of the fact that: 

 

 They have a parent in receipt of Incapacity or Severe Disablement Allowance;  

 They have a parent in receipt of State Pension Credit. 

 They are (or have been at any time since their second birthday) looked after, 
the subject of a kinship care order or a guardianship order under section 7 of 
the Children (Scotland) Act 1995. 

 
18. This draft instrument will extend the FSL criteria to include those criteria listed 

above.  This is to ensure that all 2 year olds that are receiving funded ELC, as a 
result of being vulnerable or disadvantaged, are not missing out on the 
entitlement to a FSL, and that there is equity among their peers.  

 
19. To ensure that there are no discrepancies in FSL provision, this entitlement will 

apply to all eligible pre-school children, and not just eligible 2 year olds.  This is to 
avoid those 2 year olds losing their entitlement when they turn 3; and, creates 
equity for 3 and 4 year olds in the same circumstances.  

 
20. Therefore, all eligible 2, 3 and 4 year olds will become entitled to a FSL through 

the additional criteria set out in the draft instrument from August 2015. 
   

21. If a child meets the additional criteria at any point throughout their time as an 
eligible pre-school child they will be eligible to take up their FSL entitlement from 
the date their parent starts receiving the specified benefits, or from the date that 
they become looked after, are subject to a kinship care order, or a guardianship 
order under section 7 of the Children (Scotland) Act 1995. 
 

22. Under this draft instrument, additional children entitled to a FSL are defined with 
reference to those children who are eligible for ELC in terms of section 47(3) of 
the 20145, and those eligible because their parent is in receipt of one or more 
benefits listed in article 1(2)(d), (e), and (f) of the Specified Children Order 20146. 
  

23. One further implication is that the definition of a child with a parent appointed 
guardian (Section 71(3)(f) “an eligible child who has a guardian by virtue of an 
appointment under section 7 of the Children (Scotland) Act 1995”) is also being 
extended through the Education (Scotland) Bill as the current definition only 
covers those at risk of becoming looked after; and, not those who are not at risk 
of becoming looked after.  As it was never the policy intention to exclude those 
children, and as the current Early Learning and Childcare Statutory Guidance 

                                            
5 A child falls within section 47(3) of the 2014 Act if they are aged 2 or over, where they are or have 

been at any time since their 2nd birthday looked after, the subject of a kinship care order or “a child 
falling within section 71(3)(f)”.   
6
 (d) incapacity benefit under Part II of the Social Security Contributions and Benefits Act 1992; (e) 

severe disablement allowance under the Social Security Contributions and Benefits Act 1992 (f) state 
pension credit payable under the State Pension Credit Act 2002.  
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indicates that only an extremely small number of children will fall into this 
category, if any; the guidance advises that local authorities should include those 
children in the spirit of the legislation, until the definition of those children is 
resolved through the  Education (Scotland) Bill.  Similarly, it is therefore expected 
that until section 47(3) is amended by the Education (Scotland) Bill, if any such 
children presents, that authorities would provide them with a FSL using their 
powers to provide a school lunch free of charge under section 53(2B)(a) as read 
with (2C)(a) of the 1980 Act.    
 

24. Section 47(3) of the 2014 Act provides that a child is eligible for ELC by virtue of 
their being (or having been at any time since their 2nd birthday) looked after, or 
subject to a kinship care or guardianship order.  This means that such children 
will retain their entitlement to ELC even if their status changes.  As the draft 
instrument is linked to this definition, the effect is that these children will also 
retain their entitlement to FSL if their status changes (and for example they are 
no longer looked after). 
 

25. However, in terms of the existing criteria in section 53(3)(a) of the 1980 Act, 
children cease to be entitled to a FSL if their parent ceases to be in receipt of the 
qualifying benefits listed there; and, this also applies to those additional children 
who are eligible for ELC from the start of the term following their second birthday 
by virtue of the fact that their parent receives the benefits specified in article 
1(2)(d), (e), and  (f) of the Specified Children Order (Incapacity Benefit, Severe 
Disablement Allowance, or State Pension Credit) (see paragraph 8 above).  The 
draft instrument has therefore been drafted to be consistent with this position (in 
other words those children will cease to be entitled to a FSL if their parent ceases 
to be in receipt of the benefits in the draft instrument (Incapacity Benefit, Severe 
Disablement Allowance or State Pension Credit). 
 

Consultation and Impact Assessment including Equality Implications 
 
26. The number of 2 year olds that have a parent in receipt of Incapacity or Severe 

Disablement Allowance; State Pension Credit; or who are looked after, the 
subject of a kinship care or guardianship order is small, and estimated to be 
around 1,200 nationally. 

 
27. In addition, children who are looked after may be eligible for a FSL under other 

benefits criteria (it is estimated that only around 30% of looked after children are 
not eligible through other qualifying criteria).  

 
28. COSLA are agreed in principle that this discrepancy in entitlement to a FSL for 

some vulnerable and disadvantaged pre-school children should be rectified, 
provided the costs that will be incurred by local authorities are fully met.  
 

29. The Association of Directors of Education (ADES) (early years group) also 
agreed that it is necessary to rectify this discrepancy to ensure there is equity 
amongst pre-school children. 
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30. The ELC statutory guidance group which developed the initial guidance for 
August 2014 will meet to discuss updating this guidance, in order to take account 
of the Specified Children Amendment Order and this draft instrument.  This 
updated guidance will address the inclusion of children not currently covered 
under section 71(3)(f) of the 2014 Act (an “eligible child who has a guardian by 
virtue of an appointment under section 7 of the Children (Scotland) Act 1995 but 
who is not at risk of becoming looked after), until this issue is resolved through 
the Education (Scotland) Bill.  
 

31. This draft instrument is not considered to be discriminatory on the basis of age, 
disability, race, religion or belief, sex, sexual orientation or gender reassignment; 
and there should be no group adversely affected by this draft instrument. 
 

32. There will be benefits to the most vulnerable and disadvantaged pre-school 
children, as they will be receiving a FSL, along with their peers.  Evidence shows 
that the provision of FSL has a positive impact on improving attainment, through 
offering healthy and nutritious lunches that help children achieve their best.   
 

33. In addition, this will create savings for low income families, of at least £330 per 
child per year, helping to protect household incomes and tackle the scourge of 
child poverty in Scotland. 
 

Business and Regulatory impact assessment 
 
34. A BRIA has not been carried out in connection with this SSI as there is no impact 

on businesses as this is a duty that will apply only to local authorities. 
 

Financial Implications 
 
35. The cost of extending the FSL criteria to include the additional categories for all 

eligible pre-school children is estimated to cost around £600,000 in the first year, 
pending agreement with COSLA. 
 

36. The costs are likely to rise year on year as more ELC is accessed over lunch 
time.  Further agreement will be reached with COSLA on how best to estimate 
changing costs going forward. 

  
 
Scottish Government 
Early Years Division 
May 2015 
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Draft Order laid before the Scottish Parliament under section 99(2) of the Children and Young 

People (Scotland) Act 2014, for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2015 No.  

EDUCATION 

The Provision of Early Learning and Childcare (Specified 

Children) (Scotland) Amendment Order 2015 

Made - - - -     

Coming into force - - 1st August 2015 

The Scottish Ministers make the following Order in exercise of the powers conferred by sections 

47(2)(c)(ii) and 99(1) of the Children and Young People (Scotland) Act 2014(a) and all other 

powers enabling them to do so. 

In accordance with section 99(2) of that Act, a draft of this instrument has been laid before and 

approved by resolution of the Scottish Parliament. 

Citation, commencement and application 

1.—(1) This Order may be cited as the Provision of Early Learning and Childcare (Specified 

Children) (Scotland) Amendment Order 2015 and shall come into force on 1st August 2015. 

(2) The amendments made by this Order apply to a child where their second birthday falls on or 

after 1st March 2015. 

Amendment of 2014 Order 

2.—(1) The Provision of Early Learning and Childcare (Specified Children) (Scotland) Order 

2014(b) is amended as follows. 

(2) In article 1 (citation, commencement, interpretation and application)— 

(a) in the definition of “qualifying benefit” in paragraph (2), after sub-paragraph (f), insert— 

“(g) child tax credit under Part 1 of the 2002 Act where the parent— 

 (i) is in receipt of an award of child tax credit which is based on the relevant 

income not exceeding the amount determined for the purposes of section 

7(1)(a) of the 2002 Act as the income threshold for child tax credit(c); and 

                                                                                                                                            
(a) 2014 asp 8. 
(b) S.S.I. 2014/196. 
(c) The income threshold for child tax credit was determined for the purposes of section 7(1)(a) of the 2002 Act by regulation 

3(3) of S.I. 2002/2008, as relevantly amended by regulation 4(2) of S.I. 2015/451. 
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 (ii) is not in receipt of an award of working tax credit under Part 1 of the 2002 Act 

except where— 

(aa) the award is based on the relevant income not exceeding the amount 

determined for the purposes of section 7(1)(a) of the 2002 Act as the 

income threshold for working tax credit(a); or 

(bb) the parent entitled to the award is treated as being engaged in 

qualifying remunerative work (within the meaning of the 2002 Act) by 

virtue of regulation 7D of the Working Tax Credit (Entitlement and 

Maximum Rate) Regulations 2002(b); 

(h) support provided under Part VI of the Immigration and Asylum Act 1999(c); 

(i) universal credit payable under Part 1 of the Welfare Reform Act 2012(d).”; 

(b) after the definition of “starting point for 2 year olds”, insert— 

““the 2002 Act” means the Tax Credits Act 2002(e);”; and 

(c) after the definition of “2014 Act”, insert— 

““the relevant income” has the meaning given by section 7(3) of the 2002 Act.”. 

 

 

 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

                                                                                                                                            
(a) The income threshold for working tax credit was determined for the purposes of section 7(1)(a) of the 2002 Act by 

regulation 3(2) of S.I. 2002/2008, as relevantly amended by regulation 4(2) of S.I. 2008/796. 
(b) S.I. 2002/2005; regulation 7D was inserted by regulation 2(3) of S.I. 2007/968, substituted by regulation 8 of S.I. 2009/1829 

and amended by regulation 2(10) of S.I. 2012/848. 
(c) 1999 c.33. 
(d) 2012 c.5. 
(e) 2002 c.21. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order amends the Provision of Early Learning and Childcare (Specified Children) (Scotland) 

Order 2014. 

Article 2 amends the definition of “qualifying benefit”, as it applies in relation to a child whose 

second birthday falls on or after 1st March 2015, to include— 

(a) child tax credit payable in certain circumstances under the Tax Credits Act 2002; 

(b) support provided under Part VI of the Immigration and Asylum Act 1999; and 

(c) universal credit payable under Part 1 of the Welfare Reform Act 2012. 

The effect of these amendments is to extend the categories of “eligible pre-school child” for the 

purposes of section 47(1) of the Children and Young People (Scotland) Act 2014 (“the 2014 

Act”). Section 47(1) of the 2014 Act imposes a duty on an education authority to secure, in 

pursuance of its duty under section 1(1) of the Education (Scotland) Act 1980 (c.44), that the 

mandatory amount (as defined in section 48 of the 2014 Act) of early learning and childcare is 

made available for each eligible pre-school child belonging to its area. As a result, certain 

additional 2 year olds will be eligible for the mandatory amount of early learning and childcare 

where they have a parent who is in receipt of one or more of the additional qualifying benefits. 
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POLICY NOTE 
THE PROVISION OF EARLY LEARNING AND CHILDCARE (SPECIFIED 

CHILDREN) (SCOTLAND) AMENDMENT ORDER 2015 
 

SSI 2015/ 
 

1. The above instrument is made in exercise of the powers conferred by section 
47(2)(c)(ii) and 99(1) of the Children and Young People (Scotland) Act 2014 (“the 
Act”).  This instrument is subject to affirmative procedure. 

 
Policy Objectives 
 
2. The purpose of this instrument is to amend the Provision of Early Learning and 

Childcare (Specified Children) (Scotland) Order 2014 (“the Specified Children 
Order”) in order to specify under section 47(2)(c)(ii) of the Act further 2 year olds 
who will become “eligible pre-school children” and therefore entitled to the 
mandatory amount of early learning and childcare under section 47(1) of the Act.  

 
3. Section 48(1) of the Act defines the mandatory amount of early learning and 

childcare as 600 hours in each year for which a child is an eligible pre-school 
child; and a pro rata amount for each part of a year for which a child is an eligible 
pre-school child.  A year is defined as a school year, so begins in August.   

 
4. The Scottish Government’s policy is to develop a universal system of high quality 

early learning and childcare which is accessible and affordable for all families, 
focusing, in the first instance, on those who are most vulnerable or 
disadvantaged.  Early learning and childcare improves outcomes for those 
children as well as removing barriers to parents seeking work or study; and 
creates wider opportunities for local authorities to engage and support parents 
with work related activity or family support. 

  
5. Section 47(2) of the Act defines “eligible pre-school child” for the entitlement to 

the mandatory amount of early learning and childcare as those who are under 
school age1; have not commenced attendance at a primary school (other than a 
nursery class) and are either those specified further under an order made by the 
Scottish Ministers or the most vulnerable 2 year olds: those aged 2 or over who 
are (or have been at any point since turning 2) either looked after by a local 
authority, the subject of a kinship care order2 or a child with a parent-appointed 
guardian under section 7 of the Children (Scotland) Act 1995.   

 

                                            
1
 “School age” is defined in section 97(3) of the Act by reference to section 135(1) of the Education 

(Scotland) Act 1980 (the 1980 Act); it means, subject to section 32(3) of the 1980 Act, a person who 
has attained the age of 5 but not 16. Section 32(3) provides that a child who has not attained the age 
of 5 on a school commencement date (defined in section 32(1) but generally a date fixed in August 
each year), is deemed for the purposes of section 31 of the 1980 Act not to have attained the age of 5 
until the school commencement date (ie during August) following his or her 5th birthday. 
2
 “Kinship care order” is defined by reference to section 72(1) of the Act; it means an order under 

section 11(1) of the Children (Scotland) Act 1995 (the 1995 Act) which give to a qualifying person the 
right mentioned in section 2(1)(a) of that Act (a right to have the child living with them or otherwise to 
regulate the child’s residence); a residence order; or an order under section 11(1) of the 1995 Act (a 
court appointed guardian). 
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6. In January 2014, the then First Minister announced that early learning and 
childcare would be extended to around 15% of 2 year olds from August 2014 
(based on receipt of out of work benefits); and to around 27% of 2 year olds from 
August 2015 according to the criteria for free school lunches.   

 
7. The Specified Children Order was made on 30 June 2014 and describes the 

children entitled to the mandatory amount of early learning and childcare as 3 
and 4 year olds; and as 2 year olds with a parent on certain qualifying benefits 
(out of work benefits as defined by the Department for Work and Pensions). 

 
8. The Specified Children Order also sets out start and stop dates for this 

entitlement which are unaffected by this amending order except that the 
amendments are limited in application to children whose second birthday falls on 
or after 1 March 2015.  Therefore,  3 and 4 year olds remain eligible from the first 
term after their third birthday up until when they are due to start school; and 2 
year olds with a parent on out of work benefits are eligible from the first term after 
their second birthday or the first term after their parent starts receiving a 
qualifying benefit.3  The current “qualifying benefits” are: 

 

 Income support; 

 Job seekers allowance (income based); 

 Employment and Support Allowance (income based); 

 Incapacity or Severe Disablement Allowance; and  

 State Pension Credit.   
 
Additional Eligible 2 year olds 
 
9. This Order will amend the Specified Children Order to specify additional 2 year 

olds who will be “eligible pre-school children” from August 2015 based on current 
free school lunch criteria and current specified start dates following their second 
birthday.  Where the free school lunch criteria are met, the extended eligibility will 
apply to all 2 year olds whose second birthday falls on or after 1 March 2015. 

 
10. Specifically, this Order will amend article 1(2) of the Specified Children Order to 

add to the definition of “qualifying benefit” so that eligibility for the mandatory 
amount of early learning and childcare will extend to those children (who turned 2 
on or after 1 March 2015 and) who have a parent in receipt of: 

 

 Child Tax Credit based on an annual income not exceeding the income 
threshold determined for the purposes of section 7(1)(a) of the Tax Credits 
Act 2002 (currently £16,105); and not in receipt of working tax credit (defined 
in sections 10 to 12 of the 2002 Act) unless:- 

(i) the award of working tax credit is based on an annual income not 
exceeding the  income threshold for working tax credit determined for the 
purposes of section 7(1)(a) of the 2002 Act (currently £6420); or 

                                            
3
 The approach to defining the start and stop dates for the entitlement to the mandatory amount of 

early learning and childcare is explained in more detail in the Policy Note to the Specified Children 

Order, available at: http://www.legislation.gov.uk/ssi/2014/196/policy-note/contents.  
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(ii) the parent is entitled to the award of working tax credit by virtue of 
being treated as engaged in qualifying remunerative work4 under the 
Working Tax Credit (Entitlement and Maximum Rate) Regulations 2002; or 

 Support under Part VI of the Immigration and Asylum Act 1999; or 

 Universal Credit. 
 
11. This extension of the definition of “qualifying benefit” is intended to accord with 

the criteria for free school lunches under the Education (School Lunches) 
(Scotland) Regulation 2009 but the Order itself does not specify the current 
threshold levels because these are subject to change.  Income threshold levels 
are set by the Tax Credits (Income Thresholds and Determination of Rates) 
Regulations 2002 (S.I. 2002/2008); and, are updated through the Tax Credits Up-
rating Regulations. 
 

12. Universal Credit is included as an interim measure to ensure that no child is 
disadvantaged during the roll out of Universal Credit.  Following full roll out of 
Universal Credit, the free school lunch criteria will be redefined and the Specified 
Children Order will be amended accordingly.   
 

13. Other free school lunch criteria under section 53(3)(a)(iii) of the Education 
(Scotland) Act 1980 are already covered under the Specified Children Order, 
specifically children with parents or carers in receipt of; 

 

 Income Support; 

 Income based Job Seekers Allowance; and 

 Income based Employment and Support Allowance. 
 

14. The amendments to the Specified Children Order made by this Order will come 
into force on 1 August 2015. 

 
Consultation and Impact Assessments including Equality Implications 
 
15. The Act was designed to enable expansion to wider cohorts of children; and, 

there is wide consensus around the desire to expand the entitlement to more 
vulnerable and disadvantaged 2 year olds, as evidenced through the passage of 
the Act.   

 
16. Following the announcement in January 2014 to extend the entitlement to the 

mandatory amount of early learning and childcare from August 2015 to 2 year 
olds eligible under the Free School Lunch criteria, there has been on-going 
engagement and consultation with key stakeholders and delivery partners to 
ensure that implementation of this ambitious commitment is sustainable, 
manageable and affordable whilst remaining high quality.   

 
  

                                            
4
 A person is entitled to working tax credit under regulation 7D of the 2002 Regulations during the 4 

week period immediately after (a) his or her employment ceases; or (b) he or she starts to work less 

than 16 hours per week. 
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17. Local authorities were provided with estimated numbers of eligible 2 year olds in 
each local authority area in November 2014 to enable them to begin planning and 
preparation.  Capital and revenue costs have also been agreed with COSLA 
including distribution and allocation across local authorities. 

 
18. There has been on-going engagement with COSLA, local authorities and local 

authority networks including Association of Directors of Education (ADES), 
National Early Years Local Authority Forum (NEYLAF), and the National Early 
Years and Childcare Officers Group (NEYCOG); and, other key delivery partners. 

 
19. A marketing programme to promote this entitlement to parents will be rolled out in 

June 2014 following Parliamentary approval and making of the Order by the 
Scottish Ministers.  

 
20. A wider range of stakeholders and delivery partners will be consulted on updated 

statutory guidance to reflect the new cohort of 2 year olds eligible for the 
mandatory amount of early learning and childcare from August 2015.  

 
21. A full EQIA was completed as part of the Act, when introduced to the Scottish 

Parliament.  This Order, which will increase eligible 2 year olds to around 27% of 
2 year olds in Scotland, is not considered to be discriminatory on the basis of 
age, disability, race, religion or belief, sex, sexual orientation or gender 
reassignment; and, there should be no group adversely affected by this Order.  
Young children from more vulnerable or disadvantaged backgrounds are set to 
benefit; and, there are benefits for parents, particularly women, in terms of 
removing barriers to work, training or study.  

 
Financial Implications 

22. Additional funding of £44 million revenue and £39 million capital has been agreed 
with COSLA for the purpose of implementing this Order.  

 
Scottish Government  
Early Years Division 
April 2015 
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